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rior to the Supreme Court issuing its decision io

Glenn v, Merropolitan Life Ins. Co.,' typically no

depositions were taken in appeals to federal court
ander ERISAZ In fact, federal courts held that there was
generally no discovery in these cases, which were decided
based solely on a review of the administrative record.

ERISA appeals most often arise out of the denial of
individual claims for disability, health, life insurance or
pension benefits arising out of Plans offered by employers.
‘These claims only come to Courr following 2 mandatory
administrative appeal in which the claimant, the Plan
beneficiary, has an opportunity to submit evidence in support
of his/her claim. Most frequently the claims involve the
denial or termination of long term disability benefits.

The issue of what discovery, including depositions, s
now permitted in ERISA appeals to federal court has very
significant practical implications for lawyers handling these
claims and for their clients.

The Sapreme Court’s 2008 game changing decision in
(Glenn, directs lower courts to consider the effects of bias and
financial self-interest as a factor in determining whether a
conflict of interest exists for the ERISA Plan Administrator®,
Thus, attorneys and courts must now wrestle with the
question of what depositions, and what discovery, generally,
is permissible.

Unfortunately, the Supreme Court failed to provide any
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concrete guidance to lower Courts. In fact, the Supreme
Court in Glenn admonished readers that a conflict of interest
should not lead to “special burden~of-proof rules, or other
special procedural or evidentiary rules, and focused narrowly
upon the evaluator/payor conflict.™ Nonetheless, Plaintiff’s
lawyers have successfully pursued discovery, including
depositions, concerning the issues opened up by Glenn.

The dearth of explanation from the Supreme Court
has led to increasing differences among federal courts as
they attempt to clarify the breadth of permissible discovery.
Howeves, it is clear that at least some discovery regarding a
conflict of interest is permissible.” In the Hays v. Prudential
Life Ins. Co.,* decision the District Court in Kentucky found,
“This Court is persuaded that after Glenn, at least some
discovery is appropriate in ERISA denial of benefits cases
involving a conflict of interest.” Similarly, in Bird . GTX,
Inc.! the Court reported, “The practical implication of this
holding in [ Glena] is to resobve the ‘threshold or no threshold’
debate in favor of the ERISA plaintiff... [so that when] a
conflict of interest exists. . limited discovery as to the conflict
is warranted.™ Despite the general expansion of discovery
into the conflict of interest issue, a few courts have taken the
opposite route, and have refused to allow discovery on matters
outside of the record unless there are procedural challenges tw

the administrative decisions.™

The Claims Reviewer

A contentious area related to the scope of discovery in
ERISA cases is whether the background of the professional

claims reviewers is 2 permissible area of discovery. The Court in
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(2) steps taken by the administrator to reduce the conflict;
(3) the compensation for claims reviewers, and (4) any claims
procedures or manuals. The recent Mulins decision described
above, also emphasized that discovery is allowed into
“documentation of administrative processes designed only
to check the accuracy of grants of claims (limited to claims
guidelines actually consulted to adjudicate plaintiff’s claim.”

The Fourth Circuit

Unfortunately, as of this time, there is little agreement as
whart discovery is permissible in the Fourth Circuit. District
court decisions have varied widely concerning what discovery
is proper subsequent to Glenn. In 2010, the Western District
of Virginia cited Glenn and concluded that discovery into
the conflict of interest of a Plan Administrator is not “clearly

erroneous and contrary to law.™

? Similarly, the Court, in
Catledge v. Aetna Life Ins. Co.,” allowed limited discovery
via depositions of the key individuals involved in the Aetna’s
decision making process.” However, the district court in
Roberts v. American Elec. Power Long Term Disability Plan,
took the opposite track and sought to narrow the scope of
discovery where the existence of a conflict of interest is readily
ascertainable. In Roberts, the Court denied a party’s motion
to expand discovery into the conflict of interest issue, stating
“Because the standard of review is consistent whether or nota
conflict of interest exists, there. .. is no longer a need to conduct
discovery in order to provide evidence on the appropriate
standard. In addition, any conflict of interest that does exist
should be apparent from the dual role of the administrator
and readily ascertainable from the administrative record. For
these reasons, the Court sees no reason to grant extra-record
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discovery.

Conclusion

As set forth above, since Glenn, plaintiff’s counsel should
pursue discovery in ERISA appeals, including depositions,
concerning all of the above issues — the fairness of the claims
process, medical reviewers and claim reviewers - arguably
involving conflict of interest. Discoveryissues should be raised
as early as possible and counsel must be prepared to fight over
the right to do discovery and brief each issue on which you
seek discovery. Just as in any other case, document requests
and interrogatories should be filed prior to depositions to
obtain the necessary foundation to take depositions. The law
is rapidly developing in this area and counsel must thoroughly
research the existing case law to determine if their discovery
requests are likely to be granted. What is clear at this time is
28 M, 3076 US DistLEXIS 52468 22 (W.D.Ky: 2010).
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31 Catlodge w Aetna Lfe Tns. Co., 594 F-Supp.2d 610 (2009),
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that there is a trend to allow discovery as set forth above to
ensure that the Plan fulfilled its fiduciary duty to beneficiaries
making claims for benefits.
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